United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


BRIEF FOR APPELLANT 


In The 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No, 22589 


UNITED STATES OF AMERICA 


Ve 


EUGENE SMITH, 
Appellant 


Appeal Frem A Judgment of the 
United States: District Court 
For the District of Columbia 


United States Court of Appeals 
for the District ot Canambia Ciccult 
GUY M, BAYES,. 
FILED APR 1 1969 7 1666 33rd Street, N. W. 
Washington, D.C, 20007 
Attorney for Appellant 
(Appointed by this Court) 


QUESTIONS PRESENTED 


le Was the prosecution's evidence of identification of 
Appellant as a perpetrator of the crimes charged sufficient te 


sustain a verdict of guilty? 


2. Was it reversible error for the trial court to instruct the 
jury that if the jury's verdict on Count One of the indictment was not 
guilty, the verdict to be returned in writing by the jury foreman should 


be guilty of housebreaking? 


3.. Did the trial court err in failing te instruct the jury 
that the burden of proof upon the prosecution included the burden of 
. proving beyond a reasonable doubt the identity of the defendant as 


the perpetrator of the erimes charger? 


This case has nét been. pefore this Geuryt previsusly under 


the same er s imilar title, -e any. ether name gv title, 


Questions presented .. 
Jurisdictional Statement 
Statement of Case 
Statement of Points .. 
Summary of Argument . . 
Argument 


I. The Appellant's motion for judgment ef 
acquittal should have been granted because 
the Government's evidence was insufficient 
to prove Appellant guilty beyond a reason- 
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The trial court erred in instructing the 
jury that if the jury's verdict on Count 
One of the indictment was not guilty, the 
verdict to be returned in writing by the 
foreman of the jury should be guilty of 
housebreaking . 2. e-cececsvseves 


The trial court erred in failing to in- 
struct the jury that the burden. of proof 
is upon the prosecution with reference 
to every element of the crimes charged 
and this burden includes the burden of 
proving beyond a reasonable doubt the 
identity of the defendant as the perpe- 
trator of the crimes charged ...... 
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JURISDICTIONAL STATEMENT 


Appellant was indicted in the District of Co 
violations of Title 22, Sections 1801 and 2201 (Houseb 


larceny), to which he pleaded not guilty. He was trie 


lumbia for alleged 
reaking and 


Gd on October 7, 8 


| 
and 9, 1968 in the United States District Court for the District of 


Columbia by a judge and jury and was found guilty on both charges. A 


judgment of conviction and sentence was entered by the 
on November 15, 1968. From said judgment Appellant ha 
to this Court, 


This Court has jurisdiction under Title 28, 


| 
| District Court 


$ taken an appeal 


U.S.C., Sec. 1291. 


STATEMENT OF THE CASE 


On August 15, 1966, Paul Haskins, tenant of apartment 1 on the 
first floor at 2245 l2th Street, N. W., District of Columbia, was awakened 
between 10:00 otclock and 11:00 otclock p.m., by the sound of falling 
glass coming from his bedroom window, located at the back of the apartment 
building facing the alleyway. He looked out the window and saw a man 
standing on the ground, about four or five steps from the window, holding 
his hands up. The man had on a white T-shirt. He then told his wife some- 
bedy was breaking in back there. He could not tell which apartment was 
being entered, (Tr. 5-7). He saw no one else there. (Trs 8-9). He called 
the police, who came in 3 or 4 minutes. (Tr. 9). He did not see the man 
again until 12:00 otclock the same evening when he identified Appellant, 
Eugene Smith, at the Police Station as the man he had seen outside his 
bedroom window. (Tr. 10). He identified him by his white T-shirt, while 
he was sitting at a table. He never viewed him in any line-up. (Tr. 13-14), | 
He never identified him by any of his facial features.. There was nothing 
about the mants appearance that he could pick out and state specifically 
that he identified Appellant as the man he had seen outside his window. 
Mr. Haskins had gone to the Police Station because the police officers 
told him they might need him. . (Tr. 17-18). -At the trial October 7, 1968, 
Mr. Haskins ‘identified Appellant as the man he had seen outside his win- 
dow August 15, 1966. (Tr. 7=8). 

James Jefferson occupied apartment 4 on the second floor almost 


directly above Mr. Haskins apartment. .Both apartments had small back 


porches. 
porch, which is practically underneath Mr. Jefferso 


There was no light coming from either Mr. Jefferson 


The man he identified as Aopellant was sta 


inding near his 
nts porch. (Tr. 12). 


ls or Mr. Haskins? 


apartment when Mr. Haskins saw the man outside his window but the moon 
| 


was shining. (Tr. 15). 
Police Officer Howard Ostrander went to s 
his apartment at 2245 12th Street, in response to a 


11:29 p.m, August 15, 1966. From the rear bedroom 


apartment Officer Ostrander observed two subjects ab 


away, one on the balcony and one below the balcony, 
set from the second floor down to the first floor. 
the trial Officer Ostrander identified Appellant, E 
"Eugene Weems" (Tr. 27) and then, on further questi 
Smith". (Tr. 28), and stated he was the man below 
Weems was on the second floor. (Tr. 29). 

The balcony is in the areaway which leads 
apartment building to an alley. (Tr. 29). Officer 
Mr. Haskins apartment, went to the hallway which 1 
and followed the two men he identified as Mr. Smith 
10th and W Streets where he arrested them. (Tr. 30 
them from the time he left Mr. Haskins' window unti 


areaway, which he said was about four seconds. (Tr 


to him and he could not see any of their facial fea 
The first time he was ever able to see their facial 


the scene of the arrest. (Tr. 60). 


ee Mr. Haskins at 


radio call, about 


window of Mr. Haskins? 


out 10 to 12 feet 
jpassing a television 
(Tr. 25-26, 61). At 
ugene Smith, as 
oning, as "Eugene 

the balcony and Mr. 

| 
ifrom the rear of the 
Ostrander then left 
éads into the areaway 
and Mr. Weems to 

). He lost sight of 
1 he arrived at this 
> 56). When he came 
out of the apartment and into the areaway the two me had their backs 
(Tr. 59). 


tures. 


ifeatures was at 


As the two men left the areaway they were both carrying the 
television set. (Tr. 54). When Officer Ostrander arrested Appellant 
Eugene Smith anc Benjamin Weems, Mr. Smith had a 19 inch portable tele- 
vision. A table model radio was lying in the bushes, dropped there by 
Mr. Weems. (Tr. 30-31). He did not see Appellant Smith or co-defendant 
Weems in Mr. Je“ferson's apartment at any time (Tr. 27). 

James Jefferson, tenant of apartment 4, on the second floor 
above Mix. Haskins? apartment, returned to his apartment from his job 
after 11:30 p.m. on August 15, 1966. He found the condition of his 
apartment to be different than when he had left the apartment that 
morning in that the glass was broken out of the back door of the kitchen, 
the door open, and his 19 inchZenith television set and table model 
Delmonico radiio were missing. He then went to No. 13 Precinct where he 
saw and identified his television set and.radio. (Tr. 63-66). He knew 
Appellant Eugene Smith, who had been in his apartment twice before, in 
February 1966. He never gave Mr. Smith permission to enter his apart- 
ment or to take his television set or radio. (Tr. 67-68). 

Appellant Smith was tried alone. Co-defendant Weems did not 
appear at the trial. 

Mr. Smith testified that he was not in or near Mr. Jeffersonts 


apartment on August 15, 1966; that he did not take a radio or television 


from the apartment (Tr. 122); that he did not have a television set in 


his possession when arrested (Tr. 121); that when arrested he had just 
been to his mother-in-law's home at 2229 12th Place, N. W. and was on 


his way to catch a taxicab to take him to a restaurant (Tr. 118); 


| 
| 
| 
| 
| 
that on the night when he was arrested he was not wearing a 
| 


| 
white T-shirt but was wearing a short-sleeved dress shirt 


| 
and wind-nrroof jacket (Tr. 126); that when he was arrested 


| 
@ men he had overtaken and walked with while going to catch 


a taxicab was 4 or 5 feet away from him (Tr. 121) standing 


| . 
on the corner to cross the street; that the tian vas carrying 


A large box with a handle on the to» that he thought to be 


a television or luggage (Tr. 119); end that the Appe 


re 


Cid not kno or have any reason to believe that the pro>- 


erty the man was carrying wes stolen (Tr. 129). 


| 
ht the close of the Government's case, A, pellant 


made a motion for judgment of acguittel wbigh was denied (Tr. 
| 
77-78.) | 


| 
Apoellant then vresented evidence consisting of 
bis ovm testinony, folloving which the issues were submit- 
ted to the jury and a verdict of guilty on bot counts of 
the indictment was returned. 4 judgment of tonesceion and 

sentence was then entered. A notice of az peal to this court 

was duly filed by the Appellant. 

| 

STATIMSNT OF POINTS | 

1. The Anpellant's motion for judguent of ac- 

quittal should have been granted. 


2. The evidence of identification! of Appellant 


as one of the persons who committed the alleged offenses was insufficient 
to sustain a verdict of guilty. 

3, 'The trial court erred in instructing the jury that if the 
unanimous verdict of all jurors under the first count of the indictment was 
not guilty of housebreaking, the verdict to be returned in writing by the 
foreman of the jury on count one should be guilty of housebreaking. 

4. The ‘trial court erred in instructing the jury that if Appellant 
was found in exclusive possession of the property of Mr. Jefferson and 
that this property had recently been stolen and the Appellant's possession 
of the property had not been satisfactorily explained, the jury may, but 
is not required to, infer therefrom that the Appellant is guilty of 
housebreaking. 

5. The trial court erred in failing to instruct the jury that the 
burden of proof was upon the prosecution with reference to every element 
of the crime charged and this burden includes the burden of proving beyond 
a reasonable doubt the identity of the defendant as the perpetrator of 


the crimes charged, 


SUMMARY OF ARGUMENT 


1, \The Appellant's motion for judgment of acquittal should have 
been granted because the Government's evidence was insufficient to prove 
Appellant guilty beyond a reasonable doubt. An essential element of the 
crimes charged -= the identification of Appellant as the perpetrator of 
the crimes charged was not supported by sufficient evidence to justify 
submission of the case to the jury. 

2. ‘The trial court erred in instructing the jury that if the 
jury's verdict on count one of the indictment was not guilty the verdict 
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to be returned in writing by the foreman of the jury should be guilty of 
| 
| 


housebreaking, 


ARGUMENT 


I. The Appellant's motion for judgment of acquittal should 
have been granted because the Governmentts evidence ae insufficient to 
prove Appellant guilty beyond a reasonable doubt. 

Appellant desires the Court to read the indictment (p. 1, 
Transcript of pleadings) and pages 5 to 24, 38 to 82,/and 116 to 182 of 
the reporter's transcript of proceedings in District Court. 

The Government, in support of its charges of housebreaking and 
larceny against Appellant Eugene Smith, presented as evidence the testi- 
mony of James Jefferson, occupant of the apartment (#4) allegedly broken 
into and owner of the television set and radio claimed to have been 
stolen, Paul Haskins, tenant of apartment 1 directly below the Jefferson 
apartment and Police Officer Howard Ostrander who went to both those apart- 
ments in response to a radio call. 

Mr. Jefferson testified he was absent from his apartment from 
7:45 aem. until after 11:30 p.m, on August 15, 1966; that when he returned 
after 11:30 p.m, the glass was broken out of the backdoor to the kitchen, 
the door had been opened and his 19-inch Zenith television set and 
Delmonico radio were missing; that he went to No. 13 Precinct where he 
saw and identified his television and radio and saw officer Ostrander; 
that in February 1966, he had met Appellant Eugene Smith, who had been 
his apartment twice; and that he had not given ippenante permission to 
enter his apartment August 15, 1966, or to take his television set or 


radio. 


The evidence given by Mr. Haskins is set forth in the foregoing 
Statement of The Case. That part of it relating to the identification of 
Appellant Smith as a participant in the alleged offenses was as follows: 
Mr. Haskins, awakened by a noise about 10:30 p.m.e, looked out his bedroom 
window into the alleyway and saw a man standing there about 4 or 5 steps 


from the window, The man had on a white T-shirt. He could see him well. 


(Tr. 6-7). There was no light coming out from Mr. Jefferson's apartment 


on the second floor or Mr. Haskins? on the first floor. The moon was 
shining (Tr. 15). He saw the man again about 12:00 otclock that evening 
at the precinct (Tr. 10) and identified him, He identified him by his 
white T-shirt (Tr. 14), He never did identify him by any of his facial 
features, or scars or anything of that nature (Tr. 17). There was nothing 
he could pick out and testify specifically that he identified Appellant 
Smith as being the one he saw out there by the window (Tr. 16-17). Mr. 
Haskins went to the police precinct because the police officers told him 
to come down just in case they needed him (Tr. 18). He never viewed 
Appellant in any type of line-up (Tr. 14). At the precinct Appellant 
Smith was seated at a table (Tr. 13). In court October 7, 1968, Mr. 
Haskins pointed to Appellant and testified that he was the man he saw out 
in the alleyway with the T-shirt on that night (Tr. 7-8). 

Police Officex Ostranderts testimony on the issue of Appellant's 
identification as one of the perpetrators of the alleged crimes follows. 
When he went to 2245 l2th Street, N.W., shortly after 11:29 p.m. August 
15, 1966, in response to a radio call, he entered Mr. Haskins* apartment 
and went to a bedroom window facing the rear of the building. From that 
window he observed two men about 10 to 12 feet away, one on the balcony 


and one belowithe balcony, passing a television set from the second floor 
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down to the first floor (Tr. 26). When asked in court October 7, 1968, 

if either one of those two men was present in the courtroom, he said he 
was, When asked to point him out he pointed toward Appellant Eugene 

Smith and identified Appellant as "Eugene Weems" (Tr.| 27). When the error 
was called to the attention of the court, Officer Ostrander was questioned 
again as to Appellant's name and then testified it wae Eugene Smith, and 
that he was the man who was on the ground floor (Tr. 28). 

After looking out the window in Mr, Haskins? apartment at the 
two men, Officer Ostrander left the apartment, went to the hallway which 
leads into the areaway and followed the two men after|they had left the 
areaway south in the alley between llth and 12th Streets toward W Street, 
then on W Street to 10th and W Streets, where he arrested them. He lost 
sight of the two men during the time it took him to go from the bedroom 
window to the areaway about 2 to 4 seconds (Tr. 30,56). When he came out 


of the apartment and into the alley the two men had their backs to him 
and he could not see their facial features, The first time he was ever 
able to see their facial features was at the time of their arrest 

(Tr. 59-60), When he first saw the man he identified as Appellant 

Smith from Mr. Haskins' window he was about 10 to 12 feet from him and the 
only lighting in the area was a small wattage light bulb over the top of 
steps leading from the first to the second floor (Tr. 43). At the trial 


| 
in October 1968 Officer Ostrander testified that he could not identify 


Appellant by any of his facial features (Tr. 56). 


The burden of proof was upon the prosecution’ with reference to 
every element of the crime charged including the burdeh of proving beyond 


a reasonable doubt the identity of the defendant as the perpetrator of 


the crime charged. Saliey v. U.S., 122 U.S. App. D. C. 359, 353 Fad 897; 
Coleman v. U.S., 113 U.S. App. D. C. 144, 306 F2d 451; Jones ve U.S., 
Ue S. Apo. D.C. yg: 361: F2d 537 (1966). 

As to the first count of the indictment (housebreaking) there 
was no direct evidence that Appellant entered Mr. Jefferson's apartment. 
Mr. Haskins and Officer Ostrander, the only two eye witness to Appellant's 
activities anywhere near the Jefferson apartment said they never saw 
Appellant enter it or go any nearer to it than the areaway on the ground 
below the second-floor apartment (Tr. 7, 21, 26, 57). 

Such evidence of identification of Appellant as these two 
eye-witnesses gave, which is set forth above, was so uncertain, incon- 
sistent and based on such poor opportunity for observation as to be 
unacceptable for the purpose of proving the identification of Appel- 
lant. Mr. Haskins, when testifying at the trial; apparently was iden- 
tifying Appellant not as the man he saw at outside his and Mr. Jefferson's 
apartment but|as the man he saw an hour and a half later at the police 
station seated at a table and in a situation where Mr. Haskins was given 
little or no choice as to whom to identify. Officer Ostrander admitted 
the man in the areaway at the apartment building had his back to hin, 
that he lost sight of him while leaving the apartment to go to the 
alley and that he could not identify the man he saw by any of his facial 
features. And in fact at the trial he identified Appellant Smith at first 
as Weems, then as Smith. 

Such weak, vacillating, poorly based testimony as to the idene 
tification of a person accused of crime was insufficient to prove Appel~ 


lant guilty beyond a reasonable doubt. Appellant's motion for a judgment 


of acquittal should have been granted. Rule 29, Federal Rules of Criminal 
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Procedures Coleman v. U.S., supra; Cephus v. U.S., 117/ U.S. App. D.C. 15, 
| 


324 F2d 893; Salley v. U.S., supra. 
| 


II, The trial court erred in instructing the jury that if 
the juryts verdict on Count One of the indictment was hot guilty, the 


verdict to be returned in writing by the foreman of the jury should be 
guilty of housebreaking. | 
Appellant desires the court to read page 204, Transcript of 
Proceedings in District Court. 
The trial court instructed the jury as follows: "On the other 
hand if the verdict under the first count the unanimous verdict ef all 
jurors is not guilty of housebreaking, the foreman will insert or write 
in the words on the line provided therefor on count one, guilty of 
housebreaking." (Tr. 204). 
The above statement is immediately preceded by an instruction 
that if the unanimous verdict of the jury under count ie was not guilty, 
the foreman should insert the words (in the form of verdict supplied by 
the court) "not guilty” under the first count. 
Where, as here, two instructions to the jury were in direct 
conflict and one was clearly prejudicial, the trial judge's charge was 
prejudicially erroneous, requiring reversal of the judgment of conviction. 


McFarland v. U.S., 85 U.S. App. D.C. 19, 174 F2d 538, | 


III, The trial court erred in failing to instruct the jury 
eahemtrdad SCOuLtmerLeORInmtaichingEcOminge Locum bom II94 


that the burden of proof is upon the prosecution with reference to every 


element of the crimes charged and this burden includes the burden of 

proving beyond a reasonable doubt the identity of the defendant as the 

perpetrator of the crimes charged. 
Appellant desires the Court to read pages 185-198 of the Trans- 


cript of Proceedings in the District Court. 
-ll- 


In this case Appellant placed the prosecutor's 
identification of him in issue by his own direct denial 
(fr. 121-122). Since that was done, a special instruction on 
the issue should have been given. Such an instruction should 
point out to the jury that the burden of proof is upon the 
prosecution with reference to every element of the crimes 
charged and this burden includes the burden of proving beyond 
a reasonable doubt the identity of the defendant as the perpe- 
trator of the crimes charged. 


Failure of the trial court to give such a special 


charge is reversible error. Salley v. U. S., supra; Jones v. 


U._S., 361 F2d 537; Byrd v. U. S., 119 U. S. App. D. C. 360, 
342 F2d 939. 
CONCTUSTON 
The judgment of the United States District Court 
for the District of Columbia should be reversed. 
Respectfully submitted, 
WH 
Aug WN. SSaspede 
Guy M. Bayes 
1666 33rd Street, NewiWiels 
Washington, D. C. 20007, 
Attorney for Appelzant 
(Appointed by this Court) 
CERTIFICATE OF SERVICE 
I hereby certify that a copy of the foregoing Brief 


for Appellant was served upon the United States Attorney for 


t he District of Columbia this Ja day of BwS, 1969. 


[ies Fe 


Guy ¥%. Bayes 
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UNITED STATES COURT OF APPEALSUN.cc § 
FOR THE DISTRICT OF COLUMBIA CIRCUIL> tc 


No. 22,589 FIED 


(Cr. No. 1135-66) a 
UNITED STATES OF AMBRICA, 
Ve 
EUGENE SMITH, Appellant. 


APPELLANT'S PETITION FOR A REHEARING 


Comes now the appellant in the above-entitled case 
and respectfully prays the Court to grant a rehearting. 

I. The principal question is whether the tria 
should have granted appellant's motion for soabnen 


acquittal. 


| 
The Government's evidence as to the identification 
| 


of appellant as the person who committed the alleged of- 


fenses was insufficient to sustain a verdict of guilty, as 

| 

the two purported eye-witnesses (Haskins and Ostrander) did 
| 


not have an opportunity for sustained observation of appel- 


lant at the time of the alleged crimes sufficient jto enable 
them to make credible in-court identification of appellant. 


Furthermore, the testimony of Haskins was based in part on 


| 
his having viewed appellant later at the police station, not 


in a line-up, and in circumstances which would further weaken 


if. not render inadmissible his identification of appellant. 
| = 
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Stovall v. Denno, 388 U. S. 293; Palmer v. Peyton, 359 F2d 
199; Williams v. U. S., U. S. App. D. C. No. 21072, 409 F2d 
471. 


II. Rehearing is not sought as to any other questions. 


oe? submitted, 


Attorney for appellant 
(Appointed by this Court) 


CERTIFICATE OF SERVICE 
“A copy of the foregoing petition for a rehearing was 
served upon the United States Attorney for the District of 


Columbia this 19th day of November, 1969. 


